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PER CURI AM

Def endants were convicted of various charges related to a
nort gage conpany’s schene to defraud the Federal National Mortgage
Association (“Fannie Mae”) and the Governnment National Mrtgage
Association (“G nnie Mae”). Defendants raise several chall enges to
their convictions and sentences. W affirmtheir convictions, but

we vacate their sentences in light of United States v. Booker, 125

S. C. 738 (2005), and renmand for resentencing.

| .

Def endants Janes and Macy McLean were officers and owners of
First Beneficial Mrtgage Corp (“FBMC'), a nortgage conpany based
in North Carolina. As a qualified Federal Housing Adm nistration
(“FHA") lender with direct endorsenment authority, FBMC had the
authority to approve nortgage | oans for federal FHA insurance. An
FHA-i nsured nortgage loan, in turn, is “readily sal eable” on the
secondary nortgage market. FBMC was al so an approved Fannie Mae
| ender, meaning FBMC could originate a nortgage loan with the
borrower and then Fannie Mae woul d i mredi ately buy the nortgage on
t he secondary mar ket w thout doing its own underwiting eval uation.

FBMC created a subsidiary conpany, First Beneficial Hones
(“FBH), which was in the business of building nodular hones
financed by FBMC. Paul and Debbie Zi mrerman, both of whom were
enpl oyed by FBMC, were officers in FBH, as was Macy MLean. I n

order to obtain funds for FBH to build hones, the MLeans,
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Zimermans and a third couple, the Greens, recruited individuals,
primarily friends and relatives, to sign nortgage |oan notes
purporting to secure funds advanced by FBMC for hones that, in
fact, did not exist or were owned by soneone other than the
“borrower” naned on the note. The MLeans and Zi mrer mans i nduced
t hese i ndividuals to sign the nortgage notes by payi ng themvari ous
anpunts to participate in an “investnent” opportunity and
representing that, by signing, the “investors” did not actually
i ncur any repaynent obligation. The MLeans and Zi mrermans al so
signed simlar fictitious nortgage notes thenselves. None of the
i ndi vi dual s si gni ng these docunents ever acquired or possessed any
ownership interest in the properties listed on the notes.

FBMC woul d then sell these “instrunments” to Fannie Mae on the
secondary market, representing by the terns of the note that the
borrower signing the note had an ownership interest in the listed
property, that FBMC had a security interest in the property, and
that the property was of sufficient value to protect the | ender --
or any secondary purchaser of the | oan such as Fannie Mae -- in the
event of default. As an approved Fannie Mae | ender, FBMC had the
authority to transfer its loans to Fannie Mae w thout having to
submt the | oans to any underwriting review process by Fanni e Mae.
Essentially, FBMC was enpowered to nake underwiting decisions on

behal f of Fanni e Me.



Eventually, Fannie Mae detected irregularities in FBMC s
underwriting practices and conducted an audit of the loans it had
purchased. A physical inspection of the properties for which FBMC
had purportedly financed the purchase of a conpl eted hone reveal ed
that the many of the lots were either vacant or contained a
partially conpleted house. Additionally, some of the lots that
ostensi bly secured nortgage | oans al ready purchased by Fanni e Me
were being offered for sale. James MlLean clained that he
incorrectly assuned that Fannie Mae would purchase construction
| oans, which disburse funds in pieceneal fashion as each new phase
of construction begins. Fanni e Mae, however, does not purchase
construction |oans, which FBMC was not authorized to sell. And,
FBMC had not sold the | oans as construction | oans to Fannie Mae in
any event. In Novenber 1998, when FBMC coul d not account for al
of the irregularities, Fannie Mie suspended FBMC as an approved
| ender.

Faced with the col |l apse of the Fanni e Mae schene, Janmes MLean
agreed to repurchase the | oans FBMC sold to Fannie Mae. Although
he told Fannie Mae that he had secured investors willing to fund
t he repurchase of these |loans, he refused to divulge the identity
of the investors. |In fact, FBMC secured funds to repurchase the
| oans by sinply continuing the Fannie Mae “investor” schene with
G nnie Mae. Gnnie Mie, which is owed by HUD sells

nor t gage- backed securities which are created from “pools” of



nort gage | oans. A qualified nortgage |ender originates several
FHA- i nsured nortgages, “pools” them together, and sells them --
W thout any review-- to Gnnie Mae. Gnnie Mae, in turn, sells an
interest in the nortgage pool to investors. FBMC was qualified as
a G nnie Mae | ender and issuer, neaning that not only did Gnnie
Mae inplicitly approve of any nortgage | oan extended by FBMC, but
FBMC coul d actually issue G nnie Mae securities.

The McLeans and Zi mmermans used the same lots and “investor
schene” with G nnie Mae that they had used for Fannie Mae, and the
overall process was essentially the sane. James McLean paid a
comm ssion to the Zimrermans for each “investor” they recruited.
The Zi mrer mans brought their investors to Macy McLean. Macy then
gave her assistant these nanes, along with an address and a
pur ported | oan anpbunt, which the assistant inserted into a nortgage
not e. G nnie Mae would not accept nortgage |oans that were not
federally insured, so one of FBMC s | oan officers was directed to
“supply” an FHA nunber for the note. The nortgage notes were then
signed by the “investors,” and, as required by Gnnie Me,
delivered to FBMC s G nni e Mae docunment custodi an, BB&T bank, for
initial certification. James and Macy MlLean also had to file
certain information electronically. FBMC then issued securities
whi ch were sold to G nnie Mae investors. The purchase price was

wired to FBMC s account at BB&T.



FBMC al so obtained a line of credit at BB&T to fund |oans to
its custonmers. As collateral to secure the line of credit, FBMC
supplied BB&T with fictitious nortgage notes signed by “investors”
who had no ownership interest in the property purportedly secured
by the note. Although the line of credit was to be used by FBMC
strictly for funding nortgage |l oans to FBMC cl i ents, FBMC used |i ne
of credit noney to pay down the fictitious | oans sold to G nnie Mae
as well as to repurchase | oans from Fanni e Mae.

The governnent’s evidence showed that only seven percent of
the proceeds fromthe sale of the fictitious notes to G nnie Me
went to fund | egitimate expenses such as construction and | and for
FBH s business. One mllion dollars was allocated to the grow ng
nmont hl y paynments on the increasing nunber of fal se nortgage notes,
and approxi mately $340, 000 was paid out to the Zi mernmans and the
Geens for conmm ssions. The Zinmmermans used structured
transactions to deposit half of this into their personal accounts.
And $7.5 million of the G nnie Mae funds were sinply transferred to
Fanni e Mae to repurchase the fal se notes.

The charges set forth in the 66-count indictnent fell into
eight groups: wre fraud to sell fraudul ent nortgages to Fannie
Mae; wre fraud through the transm ssion of fal se HUD docunents to
secure G nnie Mae nortgage securities; submtting fal se statenents
in connection with the G nnie Mae schene in violation of 18 U. S. C

8 1001; meking false entries on nonthly status reports required by



HUD in violation of 18 U S.C. § 1006; maki ng and passing false
nortgage notes to influence HUD in violation of 18 U.S.C. § 1010;
bank fraud against BB&T in violation of 18 U S.C. § 1344; noney
| aundering under 18 U.S.C. 8 1956; and conspiracy to conmt the
above-nmenti oned substantive offenses.

James McLean was convicted on all 66 counts. Macy MLean was
convicted on all counts except those relating to the entry of
monthly status reports required by HUD in violation of 18 U S. C
8 1006; and Paul and Debbi e Zi mer man were convi cted of conspiracy
and of passing to HUD fal se nortgage notes dated after February 1

2000, in violation of 18 U.S.C. 8§ 1010.

.
Def endants raise a nunber of challenges to the district
court’s jury instructions. W review both “[t]he decision of
whether to give a jury instruction and the content of an

instruction . . . for abuse of discretion.” United States V.

Abbas, 74 F.3d 506, 513 (4th Cir. 1996). Finding no such abuse of
di scretion by the district court, we conclude that defendants’
argunments are without nerit.
A
Macy McLean and the Zi nmrernans argue that the district court
abused its discretion in giving the jury a willful blindness (or
del i berate avoi dance) instruction. The district court gave a

| engthy “good faith” instruction, explaining that good faith was a
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defense that, if proven, was inconsistent with an intent to
deceive. As part of the good faith instruction, the court charged:
“a defendant also does not act in good faith if the governnent
proves . . . she deliberately closed [her] eyes to what would
ot herw se have been obvious.” J.A 2010-11

Aw llful blindness instruction is proper “when the defendant
asserts a lack of guilty knowl edge but the evidence supports an

i nference of deliberate ignorance.” See Abbas, 74 F.3d at 513

(internal quotation nmarks omtted). |If the evidence supports such
an inference, then the willful blindness instruction “allows the
jury to inpute the el enent of know edge to the defendant.” United

States v. Schnabel, 939 F.2d 197, 203 (4th Cr. 1991).

Furthernmore, a willful blindness instruction is proper “where the
evi dence presented in the case supports both actual know edge on
the part of the defendant and deliberate ignorance.” Abbas, 74
F.3d at 513. Macy McLean and both Zi mmermans cl ai mthat they acted
in good faith and | acked the requisite guilty know edge to support
a conviction on any of the charges against them However, while
thereis clearly evidence that would permt the jury to find actual
know edge, the evidence al so supports the conclusion that if they
were not specifically aware that they were defrauding the
government, they were willfully blind to that fact.

Wth respect to Macy McLean, she clains that “throughout the

trial, she continually contested that she did not know ngly or
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intentionally attenpt to defraud Fannie Mae, G nnie Mae, or BB&T;”
that she did not “knowingly meke false entries, [or] false
statenents;” or that she did not “know ngly | aunder noney” or “aid
or abet others in any crimnal activity.” Brief of Appellants at
29. Specifically, Micy took the position that she had no rea

i nput into how FBMC was run, that her husband exerci sed substanti al

control over her enploynent activities, and that she nerely
followed his directives. The evidence, however, showed that Macy
was an officer of FBMC, that she was in charge of payroll and | oan
fundi ng; that she handl ed questions from FBMC s docunent custodi an
for the G nnie Mae nortgage notes; that she created the bogus
nort gage notes; that she told the “investors” that they would not
have to pay noney on the notes they signed; that she endorsed the
notes over to Fannie Mae; and that she offered a forner FBMC
enpl oyee $5,000 to use her son’s name on a nortgage | oan.

As for the Zi nrermans, they contend there is no evidence that
ei ther of themunderstood howthe nortgage transactions worked such
that they would know the transactions were inproper, and both
i ndi cated that they were unaware that the notes bei ng signed by the
i nvestors were being submtted to quasi-governnmental bodies. W
di sagr ee. Evi dence of their actual know edge of the schene to
defraud t he governnent included Paul Zi mrerman’s testinony that he
and his wife heard Janes McLean say that FBMC was “HUD supported”

and that he understood the nortgage notes that they were having
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executed bore an FHA nunber and other FHA marKkings. It also
i ncluded the testinony of Eric Brown, who explored the possibility
of financing a fam|y-owned real estate venture through FBMCin the
early part of 2000. Upon arriving at FBMC for what Brown believed
was a prelimnary neeting, Debbie Zimernman presented him with
nor t gage docunents bearing his name and the nanes of his parents as
t he purported debtors. Brown testified that Debbie told hi mhe had
to sign the notes i medi ately so t he docunents coul d be sent to HUD
for processing. When Brown bal ked at signing and asked if his
attorney could review the docunents, James MLean explained, with
Debbi e Zi mrer man present, that the schene was “legal, but . . . not
really legal.” J.A 1056. Paul Zi nmerman expl ained to Brown that
if they signed, they woul d have no obligation under the notes, and
that FBMC was obtaining its financing through sone federal agency.
Debbi e Zimrerman’ s brother testified that she approached him but
that he objected when he learned that the note would be used to
obtain funds from Fanni e Mae.

Addi tionally, there was evidence fromwhich a jury coul d have
inferred that Macy McLean and the Zi mrermans were aware or cl osed
their eyes to the fact that the nortgage notes contained false
information; that no houses were being sold in connection with
t hese | oans; and that “investors” were receiving noney for signing
and that they were not going to be obligated under the note. This

evi dence woul d support an inference of deliberate ignorance. The
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district court, therefore, did not err by instructing the jury on
wi |l I ful blindness.
B

Def endants take exception to the district court’s refusal to
give a “good faith” instruction on the counts all eging the passing
of false nortgage instrunents to HUD under § 1010. The court gave
a lengthy instruction on “good faith” as a “conplete defense” to
conspiracy and the court remnded the jury of good faith when
instructing on wire fraud, bank fraud, and noney | aundering. The
court, however, refused to give an additional instruction on good
faith with respect to the passing of a fal se nortgage instrunents
under § 1010.

The statute says:

Whoever, for the purpose of obtaining any |oan

fromany person . . . with the intent that such | oan
shall be offered to or accepted by [HUD] for
i nsurance, . . . or for the purpose of influencing in any

way t he action of such Departnent, nakes, passes, utters,
or publishes any statenment, know ng the sanme to be fal se,

or . . . forges, or counterfeits any instrunent, paper,
or docunent, . . . knowing it to have been . . . forged,
or counterfeited . . . [is subject to 2 years in prison].

18 U.S.C. § 1010.

Def endants do not challenge the elenments as charged by the
court. Rather, defendants argue that they were entitled to a good
faith instruction because they held a good faith belief that they
were participating in alawful investor program W disagree. On

the know edge elenment, the district court charged that the
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Government was required to prove defendants “knew that the nortgage
notes were actually false or counterfeited” and that they “knew
[the notes] would be offered for sone purpose to HUD.” J.A. 2040-
41. This is consistent with 18 U.S.C. § 1010. Defendants’ desire
to have good faith charged does not correspond to the el enents of
this offense. As |long as defendants knew the information on the
docunents they procured was false and that the docunents were
headed to HUD (i.e., Gnnie Me), defendants’ belief that the
schenme was |awful, even if true, was not a defense.

Accordingly, we conclude that the district court did not abuse
its discretion in refusing to charge good faith in connection with
the § 1010 counts.”

[T,

Macy MLean next argues that the district court abused its
discretion by refusing to permt her to introduce details regarding
her children’s health problens. Part of Macy’'s defense was that
she was so busy honmeschooling her six children and caring for her
daughters, who suffer fromrickets, that she did not have the tine
or energy to investigate the propriety of FBMC s activities.
Al though the district court refused to permt evidence providing

specific details about the children’s condition, it all owed general

‘W also reject, after careful consideration, the related
argunent by Macy McLean and the Zinmmermans that the district court
erred in failing to charge the jury that their reliance on the
expertise of James MLean was a defense to the charges.

14



testinony that the children suffered physical ailnents that added
to Macy's famly responsibilities. The district court also
permtted the name of the girls’ nedical condition to conme in
before the jury. Macy contends that the court’s refusal to allow
this additional evidence hurt her rebuttal of the willful blindness
theory -- that she was far too overloaded to notice and purposely
i gnore wrongdoi ng.

We di sagree. The additional questions proffered by defense
counsel did not add nmuch, focusing on the fact that Macy was the
one who took the children to the doctor, that all of her tine
out si de of work was taken up with child care, and that her children

were sonetines in pain. The excluded details, however, did not

change Macy’' s substantial involvenent in the details of the
transacti ons. On the other hand, the possibility of undue
prejudice to the prosecution was real. Wth the prospect of the

father being in prison, it would be tenpting for a juror to focus
on the plight of Mcy s six needy children. Thus, we cannot
conclude that the district court abused its discretion by excl uding
the additional details.
| V.

Def endants contend that the evidence presented by the
government was so insufficient that it failed to support the jury’s
finding of guilt on even one of the nmultiple counts of conviction.

In considering defendants’ incredibly broad argunment, we wll
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affirmthe jury s verdict “if there is substantial evidence, taking
t he vi ew nost favorable to the governnent, to support it.” d asser

v. United States, 315 U. S. 60, 80 (1942). Al that is really

necessary is that the evidentiary basis be sufficient to permt “a
reasonable trier of fact [to] have found the defendant guilty

beyond a reasonabl e doubt.” United States v. Rahman, 83 F.3d 89,

93 (4th Gr. 1996). Having carefully reviewed the record evi dence
in the light nost favorable to the governnment, we conclude that
there was anple evidence for a reasonable trier of fact to have
found defendants guilty beyond a reasonabl e doubt on each count of
convi cti on.

V.

For each defendant, the district court increased the base
of fense | evel for sentencing according to its determ nation of the
anmount of | oss under section 2F1. 1(b) of the Sentenci ng Gui deli nes.
Def endants argue that the district court erred in inposing a
sentence based on facts not found by the jury, in violation of the
Si xth Arendnent. See Booker, 125 S. C. at 756. Defendants raise
this argunent for the first tinme on appeal. W agree wth
defendants that the district court plainly erred in inposing their

sentences. See United States v. Hughes, 2005 W. 628224 (4th Gr

March 16, 2005). Thus, we vacate the sentences and renmand for
resentencing in |light of Booker. |In doing so, we note that we have

considered each defendant’s argunent wth respect to the
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application of the guidelines and conclude that the district court
commtted no error in that regard. Thus, on remand the district
court shoul d consi der the gui deline range previously determ ned, as
wel |l as other relevant factors set forth in the guidelines and 18

U S.C. 8§ 3553(a) before inposing sentence.

AFFI RVED | N PART,
VACATED I N PART,
AND RENMANDED
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